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OPINION

In August 2000, Neergj Chopra (Mr. Chopra) filed acomplaint against U.S. Professionals,
LLC (“USP") and Satya B. Shaw (Mr. Shaw), individually, alleging breach of contract and
intentional misrepresentation and seeking compensatory and punitive damages. Mr. Chopra
amended his complaint in December 2000, adding Rajashree S. Shaw (Ms. Shaw) as a Defendant
(Mr. and Ms. Shaw, collectively, will bereferred to as*“the Shaws’). Inhisamended complaint, Mr.
Chopraasserted that, sometime prior to November 1998, Mr. Shaw, whileinIndia, hired Mr. Chopra
as a computer analyst on behalf of USP. He asserted that Mr. Shaw promised him a salary of
$42,000 and stated he would obtain the necessary visarequired for professional sto enter the United
States to perform professional services on atemporary basis. Mr. Chopra further alleged that, in
reliance on Mr. Shaw’s promise, he rg ected an offer of aposition in the Indian army and accepted
Mr. Shaw’s offer.



In November 1998, Mr. Chopratraveled to the United Sates from India on an H-1B visa'
issued by the Department of Immigration and Naturalization Services (*INS’) upon application of
DefendantsMs. Shaw and USP. However, notwithstanding their representationsto theINSon their
application for Mr. Chopra's H-1B visa, USP and the Shaws (collectively, “Defendants’ or
“Appellants’) did not employ Mr. Chopra as acomputer analyst at a salary of $42,000 per year. In
hisamended complaint, Mr. Chopraalleged that Mr. Shaw informed him that hewould only empl oy
Mr. Chopraasacashier at lessthan minimum wage. Mr. Chopraalleged that he was paid atotal of
$600 in living expenses by Mr. Shaw and USP, and $1,000 by Mr. Shaw for working as a cashier
in gas stations owned by Mr. Shaw. Mr. Chopra further submitted that, by law, USP or the Shaws
wererequired to pay histravel expenses back to Indiain the event his employment was terminated
for any reason.

Mr. Chopraprayed for compensatory damages of $109,639.75intravel expensesand salary.
Hefurther asserted that USPisthealter ego of the Shaws, and that the Shawswere personadly liable
for the debts of USP. Mr. Chopra additionally prayed for punitive damages of $10,000,000.

The matter was tried before ajury in January 2004. The jury awarded averdict in favor of
Mr. Chopra and against USP and the Shaws individually. The jury awarded averdict jointly and
severaly against USP, Mr. Shaw, and Ms. Shaw in the amount of $126,900 as compensatory
damages for breach of contract and intentional misrepresentation. It further awarded a verdict for
punitive damages against USP in the amount of $30,000, in the amount of $30,000 against Mr.
Shaw, and in the amount of $30,000 against Ms. Shaw. Thetria court denied Defendants’ motion
for anew tria and Defendants filed atimely notice of appeal to this Court.

| ssues Presented
Appellants raise the following issues for our review:

Q) Whether thetrial court erredin denying Appellants’ motionto direct averdict
in Appellants' favor at the close of Appellee’s proof;

2 Whether thetrial court erredin denying Appellants’ motionto direct averdict
in Appellants [,] Satya Shaw and Rajashree Shaw, favor at the close of all
the evidence.

1H-1B isanonimmigrant category set aside for foreign workersin “specialty occupations,” particularly high-
skilled workers. A foreign worker may travel to the United States under an H-1B visa to temporarily fill a position in
a speciality occupation (although the position may be a permanent position). The foreign worker must have the
qualifications necessary to undertake this occupation. Additionally, the sponsoring employer must file alabor condition
application with the Department of Labor and classification in the H-1B category is possible only if the Secretary of
Labor certifies to the Attorney General that the labor condition application has been filed. Austin R. Fragomen, Jr. and
Steven C. Bell, H-1B Handbook 8§ 1:1, 1:8 (West Group 2002); 8 U.S.C. § 1101 et seq.
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Standard of Review

Appellate review of atrial court's decision to grant a directed verdict is well-settled. A
directed verdict is appropriate when the evidence is susceptible to only one conclusion. Neev. Big
Creek Partners, 106 S.W.3d 650, 653 (Tenn. Ct. App. 2002)(citing Alexander v. Armentrout, 24
SW.3d 267, 271 (Tenn.2000)). This conclusion, however, cannot be based on speculation,
conjecture, or guesswork. Id. If reasonable persons could draw conflicting conclusions on issues
of fact, the matter should go to the jury. 1d. When deciding whether a trial court should have
granted adirected verdict, we must take the strongest | egitimate view of the evidencein favor of the
opponent of the motion. 1d. Further, we must allow all reasonable inferences in favor of the
opponent of the motion and disregard al evidence contrary to the opponent's position. 1d.

When atria court’sdecision not to grant adirected verdict is predicated on adetermination
of a question of law, the determination of the question of law is subject to later review by the
appellate court where the issue has been preserved for review in accordance with the Rules of Civil
Procedure. See Mercer v. Vanderbilt University, Inc., 134 SW.3d 121, 130-31 (Tenn. 2004). Our
review of thetria court’ s determination on a question of law is subject to de novo review with no
presumption of correctness. Bowden v. Ward, 27 S\W.3d 913, 916 (Tenn. 2000).

On appea from ajury trial, we will not set aside the jury’ s findings of fact unless thereis
no materia evidence to support the verdict. Childress v. Union Realty Co., 97 SW.3d 573, 576
(Tenn. Ct. App. 2002); Tenn. R. App. P. 13(d). Upon review, this Court will not re-weigh the
evidence, but will take the strongest view possible of the evidence in favor of the prevailing party,
and discard evidencetothecontrary. 1d. Wewill alow all reasonableinferencesto upholdthejury's
verdict, setting it aside only if thereis no material evidence to support it. 1d.

Analysis

Appellantsfirst assert that thetrial court erred in not granting them adirected verdict because
Mr. Chopra lacked standing to bring this cause of action. They contend that Mr. Chopra was an
illegd alien as of April 2000 and that, under Hoffman Plastic Compounds, Inc. v. National Labor
RelationsBoard, 535U.S. 137, 122 S. Ct. 1275 (2002), anillegal alien has*“no standing in any court
in the United States.”

Asaninitial matter, wenotethat Mr. Chopraentered the United Stateslegally under an H-1B
visaobtained by Appellants. Mr. Chopra’ slater illegal alien statusresulted from Appellants' failure
tofulfill their obligationsunder 8 U.S.C. §1182 to employ Mr. Chopraand pay him at the prevailing
rate or, under 8 U.S.C. 81184(c)(5)(A), to pay for the reasonable costs of hisreturn to India upon
dismissal before the end of the period of authorized admission. We therefore find Appellants
reliance on Mr. Chopra's status as an illegal alien somewhat disingenuous. Be that as it may, we
disagree with Appellants' contention that Hoffman stands for the proposition that Mr. Chopra had
“no standing in any court in the United States’ to bring this lawsuit.



In Hoffman, the United States Supreme Court reversed the decision of the National Labor
Relations Board (“the Board”) to award backpay to an undocumented alien who had never been
legally authorized to work in the United States. Hoffman, 535 U.S. at 140. The defendant in
Hoffman, Jose Castro (Mr. Castro), wasanational of Mexicowho entered that United Statesillegally
and secured employment with Hoffman Plastic Compounds, Inc. (“Hoffman Plastics”) in May 1988
by tendering the birth certificate of afriendbornin Texas. Id. at 140-41. Healso fraudulently used
this birth certificate to obtain a California driver’s license, a socia security card, and subsequent
employment. Id. a 141. In December 1989, Hoffman Plastics unlawfully terminated four
employees, including Mr. Castro, “in order to rid itself of known union supporters.” Id. at 140.
Despite the fact that the terminations were in violation of § 8(a)(3) of the National Labor Relations
Act (NLRA), the Supreme Court held that to permit an undocumented alien to recover backpay
under theNLRA isforeclosed by federal immigration policy asexpressedinthelmmigration Reform
and Control Act of 1986 (IRCA). Id.

Hoffman is inapplicable to the case at bar. First, Hoffman cannot be read to stand for the
proposition that an illegal alien has no standing in any court in the United States for any reason.
Even the broadest reading of Hoffman could not suggest such aconclusion. See, e.g., Snghv. Jutla
& C.D. & R'sQil, Inc., 214 F. Supp.2d 1056 (N.D. Cal. 2002)(holding: undocumented alien not
precluded from bringing cause of action under Fair Labor Standards Act); Tyson Foods, Inc. v.
Guzman, 116 SW.3d 233 (Tex. Ct. App. 2003)(holding: lack of immigration work authorization
does not preclude recovery for lost earning capacity under state law). The Hoffman court did not
hold that the plaintiff in Hoffman had no standing. Rather, it determined that the remedy of backpay
was not availablein alawsuit brought under the NLRA to an undocumented alien employee whose
employment was illegally obtained in violation of the IRCA. The Hoffman court did not foreclose
“‘traditional remedies’ sufficient to effectuate national labor policy regardless of whether the * spur
and catalyst’ of backpay accompaniesthem.” Hoffman, 535 U.S. at 152 (quoting Sure-Tan, Inc. v.
NLRB, 467 U.S. 883, 904 (1984)).

Second, Hoffman wasacaserequiring adeli cate balance between United Statesimmigration
law and labor law. TheHoffman court determined that permitting recovery under the NLRA for pay
which would have been obtained illegally but for an employer’ sviolation of the NLRA contravened
the immigration policies set-forth by Congressin the IRCA. The Hoffman court observed:

It (the IRCA) thus prohibits aliens from using or attempting to use "any forged,
counterfeit, altered, or falsely made document” or "any document lawfully issued to
or with respect to a person other than the possessor” for purposes of obtaining
employment in the United States. 88 1324c(a)(1)-(3). Alienswho use or attempt to
use such documents are subject to fines and criminal prosecution. 18 U.S.C. 8
1546(b). There is no dispute that Castro's use of fase documents to obtain
employment with Hoffman violated these provisions.

Under the IRCA regime, it is impossible for an undocumented alien to obtain
employment in the United States without some party directly contravening explicit
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congressional policies.  Either the undocumented aien tenders fraudulent
identification, which subverts the cornerstone of IRCA's enforcement mechanism,
or the employer knowingly hires the undocumented alien in direct contradiction of
its IRCA obligations. The Board asks that we overlook this fact and alow it to
award backpay to an illegal alien for years of work not performed, for wages that
could not lawfully have been earned, and for ajob obtained in the first instance by
acriminal fraud.

Id. at 148-49. The Hoffman court held :

We find, however, that awarding backpay to illega aliens runs counter to policies
underlying IRCA, policies the Board has no authority to enforce or administer.
Therefore, aswe have consistently held in like circumstances, the award lies beyond
the bounds of the Board's remedial discretion.

What matters here. . . isthat Congress has expressly madeit criminally punishable
for an alien to obtain employment with fal se documents. Thereis no reason to think
that Congress nonetheless intended to permit backpay where but for an employer's
unfair labor practices, an alien-employee would have remained in the United States
illegaly, and continued to work illegally, all the while successfully evading
apprehension by immigration authorities. Far from "accommodating” IRCA, the
Board's position, recognizing employer misconduct but discounting the misconduct
of illegal aien employees, subvertsit.

Id. at 149-50.

Unlike Hoffman, the case now before this Court is not one in which the plaintiff/employee
seeks to subvert the IRCA. Nor isit a case brought under the NRLA. Rather, thisisan action for
breach of contract and intentional misrepresentation brought by aforeign national who entered the
United Stateslegally, waslegally entitled to work in the United States pursuant to an H-1B visa, and
who, but for Appellants’ actions, would have remained legally entitled to employment during the
period for which he sought damages. Indeed, to deny Mr. Choprastanding would contravene United
Statesimmigration policy by permitting, if not encouraging, unscrupul ousemployersto fraudul ently
obtain H-1B visas to employ foreign nationals at less than minimum wage, as was the case here.
Moreover, Appellants do not argue that this lawsuit is somehow preempted by the holding in
Hoffman, and we find nothing in Tennessee law which would bar Mr. Chopra saction for breach of
contract and intentional misrepresentation.

Appellants next assert the trial court erred by failing to grant adirected verdict holding that

Mr. Shaw and Ms. Shaw werenot individually liable for the obligations of USP. The determination
of whether the corporate veil should be pierced and individuals held liable for obligations of the
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corporate entity depends on the unique circumstances of each case and iswithin the province of the
finder of fact. Mikev. Po Group, Inc., 937 SW.2d 790, 795 (Tenn. 1996). The question of whether
“a corporation is a mere instrumentality of an individual or a parent corporation is ordinarily a
guestion of fact for thejury.” 1d. (quoting Electric Power Bd. of Chattanooga v. &. Joseph Valley
Structural Seel Corp., 691 SW.2d 522, 526 (Tenn.1985)). Taking the strongest view of the
evidence in favor of the non-movant, Mr. Chopra, and alowing al reasonable inferences in his
favor, we cannot say the evidence in this caseled to only one reasonable conclusion. Accordingly,
we affirm thetria court’s determination to deny Appellants' motion for directed verdict. Further,
contrary to Appellants' assertion otherwise, upon review of the evidence we find material evidence
to support the verdict of the jury.

Holding
In light of the foregoing, we affirm the judgment of the trial court. Costs of this appeal are

taxed to the Appellants, U. S. Professionals, LLC, and Satya B. Shaw and Rajashree S. Shaw,
individually, and to their sureties, for which execution may issue if necessary.

DAVID R. FARMER, JUDGE



